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CHAPTER 1-LEGISLATIVE APPROACH

1. Which regulatory approach or approaches should betaken in the model OHS Act, and
why?

Legal obligations need to be clearly understood. While principles-based standards provide a
useful insight into the scope of such obligations, without more, they remain nebulous and
intangible.

The general duties of care need to clearly articulate and expand upon the fairly well understood
common law principles. Beyond that though, there is a need to ensure that alevel of process
based standards are established, in order to ensure that behaviour of the obligation holders can
be assessed in a clear and definable manner.

Prescriptive standards should only be used as alast resort. The legislation (most likely sub-
ordinate legislation) should only prescribe and impose exactly what specific measures should
be taken, where the consequences of a hazard are so significant and the need for risk
minimisation so absolute, that no other possible way of controlling the risk can be achieved
other than by way of the prescribed means.

2. How detailed should the model OHS Act bein comparison with the subordinate
regulations and codes of practice?

The current Workplace Health and Safety Act 1995 (QIld) is a good model of State based ‘ OHS
Law’. Codes of practice and advisory standards should assist in being the practical guidance to
those charged with the task of understanding and putting into practice their statutory obligations.
The national model should assume the similar constructs as existing state based practices.

3. What isan appropriatetitlefor the model OHS Act?
Wor kplace Health and Safety Act 2008 (Cth)

The model OHS Act should form part of a suite of workplace law, that should include the
Wor kplace Relations Act 1996, the Safety, Rehabilitation and Compensation Act 1988, the
national equal opportunity, racia discrimination and sexual harassment prevention laws.

The reason why the legislation should be described as workplace health and safety law, rather
than occupational health and safety law is obvious enough. The notion of an “occupation” is far
too narrow a concept, given the scope of what the legislation is seeking to do and the broad
range of obligation holders that it should be intended to cover. In addition, the scope of the
legidlation should be considered in the context of “workplace safety”, that of itself seeksto
scope the impact of the behaviour or those who owe a duty, to all those who come in contact
with the workplace.



4. Should the model OHS Act specify its objectives? If so, how and what should they be?

Y es. The objectives should be to establish a nationally consistent approach to
workplace health and safety law.

The objectives should be to:

— Promulgate and promote the policy underpinnings of the Act and supporting legislative
schemes

— Toensurethat thereis asuitable level of public awarenessin relation to the health and
safety obligations imposed on all of the relevant obligation holders

— To prescribe the obligationsin clear and simple language

— To clarify the broader regulatory framework that would include overarching statutory
arrangements, consultative processes, models for development of health and safety
standards etc

— To establish a penalty and reinforcement regime to ensure ongoing and effective
compliance with these objectives

5. Should the model OHS Act include a set of principles of health and safety protection? | f
so, what should they be?

No. The Victorian legidation is structured in the way that it is, because the objectives under that
Act are quite innocuous. The principles can be incorporated into the purpose of the legislation in
language that is clear and ssimple for al to understand.

6. Arethereany other issuesthat should be considered in the legislative approach of a model
OHSAct?

Obvious there are questions of legidative overlap that need to be considered. If it is the case that
the federal law isto provide a paramount set of operating arrangements, then the basis for how
that is to take place is something that may require further debate and analysis.

The former National Occupational Health and Safety Commission was instrumental in shaping a
national approach to occupational health and safety laws, standards and practices.

There is no reason why areinforced and revitalised federal regime could not reassume that role.
State based |aws should focus on the monitoring and ongoing educative efforts required to
achieve compliance.

National Safety Standards should be devel oped as sub-ordinate obligations to the Principal Act,
that should be translated into workplace specific and industry practices that are monitored and
enforced at the state level.



CHAPTER 2: SCOPE, APPLICATION & DEFINITIONS

7. Should themodel OHS Act maintain the status quo in each jurisdiction regarding industry

specific safety legisation? If so, what provisions should be made for establishing the
relationship between the model OHS Act and the industry specific legislation?

At onelevel it seems somewhat ill-conceived to have national health and safety laws that do not
have a capacity to be reinforced at the same level of government.

While clearly Ministers of Labour will subscribe and commit to a national model, at issue
remains whether or not the States will wish to relinquish their role as the traditional regulators
of industry health and safety law.

The system of Australian workplace health and safety law has been supported by a regime that
has as its focus the major occupational/workplace hazards (noise, plant, hazardous substances,
etc).

It is these major hazard groups that become the further focus for industry regulation.

The problem for any national model, isthat it requires the supporting layers of infrastructure to
gain meaning and relevance. If not, the legidative effect of any national law will be token and
of questionable practical effect.

Either the system isto be converted into a national system of regulation or it is not. If not, the
national body may facilitate the processes that give rise to the conformance to nationally
consistent safety and health standards.

Therole of any residual state based laws could be in the ‘translation’ exercise that ensures
industry specific language and practice are stamped on these standards in order that they may be
able to be properly applied at the local or industry based level .

Alternatively, should a model OHS Act incor porate all industry specific safety legisation?
If so, how and to what extent (eg could industry specific issues be dealt with in regulations,
codes of practices or guidance materials under the model OHS Act)?

No. The Nationa Law should develop standards. The State based law should convert those
standards into Industry practice.

Should the model OHS Act contain provisions for improving coordination between safety
regulatorswithin jurisdictions? If so, what should be provided?

Yes. The‘Australian Workplace Health and Safety Commission’ should be formed by State
based appointees, who should in turn have some responsibility for facilitating State based
workplace health and safety laws. The system no longer requires notions of tri-partite
participation.

1

See for example the Workplace Health and Safety Industry Committees that have played an instrumental part
in Queendand Workplace Health and Safety regulation.



10.

11.

12.

13.

The States should be regulated for compliance in a broad brushed way, with reporting models a
central component of any new arrangements.

The State based inspectorate could monitor their industry compliance to national standards.
Breaches of obligations could nonetheless be avail able under both state based and national
based law.

Should general duties of care betied to the conduct of work, to the workplace, or to some
other criteria?

See the Queensland legislative structure for an appropriate level of language, scope and
classification.

Should general duties of care under the model OHS Act be extended to member s of the
public? If so, how?

Y es. Members of the public should be required to observe their obligations to comply with
workplace health and safety laws while in or around workplaces.

Some of thiswill require major shiftsin public education and awareness, though that in itself
should not be an insurmountable problem. Anecdotally, but nonetheless more and more
frequently do you see pedestrians failing to following instructions from health and saf ety
officers at construction sites. Members of the public should understand that they have an
obligation to understand and abide by workplace health and safety arrangements that are
governed by law.

Should the scope and application of the model OHS Act be sufficiently broad and flexible
to accommodate new and evolving types of work arrangements? If so how should thisbe
achieved?

Certainly workplace health and safety and workers compensation laws appear to have been
inept in preventing the ongoing incidence of workplace stress arising from workplace bullying
and harassment.

The shield of ‘reasonable management action’ that is often applied under the state and national
workers compensation schemes is an easy defence for employers who may still nonethel ess not
appropriately discharge their workplace health and safety obligations. Workplace ergonomics
for office workersisasimilar area of regulation that appears poorly understood, with little real
evidence of awareness of risks and ways of discharging obligations.

Aretherecurrent or emerging hazards and risksthat are not effectively addressed under
general dutiesof care? If so, how should they be provided for under amodel OHS Act?

Any emerging hazards must fall into the same protocols as the traditional family of hazards.



14. Which termsarecritical for achieving national consistency? How should they be defined
in the model OHS Act?

The dual exposure of Australian workplaces to possible breach of obligation under National as
well as State based health and safety laws, will ensure that there is no capacity at the state level
to treat national standards as ‘ parenthood’ arrangements.

15. Arethere any other issuesrelating to the scope, application and definitions of a model
OHSAct?

Thereal issueiswhat are the constitutional limits that are imposed on the federal government
when seeking to introduce a national system of health and safety regulation.

This situation is not analogous to the scope of the right to regulate workers compensation
insurance as found in Attorney-General (Vic) v Andrew [2007] HCA 9 21 March 2007.

If the corporations power is the vehicle of the model for regulation, some level of co-operative
federalism will need to be assumed.

CHAPTER 3-DUTIESOF CARE -WHO OWESTHEM AND TO WHOM

16. Should the model OHS Act include a ‘control’ test or definition? If so, why and what
should it be?

On occasions thereis likely to be an overlap of responsibility in terms of issues of discharging a
duty of care. The most obvious examples would be where several employers areinvolved in
undertakings at a workplace, some with broader responsibilities than others.

There are practical consequences of all this, not the least of which iswhere conflict existsin
terms of whose health and safety system should be paramount or required to dovetail into the
other. Invariably the commerciality of these relationships also is called into play and rightly or
wrongly, the question may often be determined based on who is responsible for paying whom at
the workplace.

The critical issueisnot who isin control, but how can issues of dispute regarding rights and
responsibilties for the duty holder, be resolved.

Thiswould appear to be an area where government needs to be more effective in providing a
suitable conduit for communication and resolution of issues between the parties.



17.

18.

19.

20.

What should therole of control bein relation to deter mining who isa duty holder, the
nature of the duty, the extent of the duty and the defences?

Nil response, based on answer to 16 above.

What control should beableto be delegated or relinquished? If so, in what circumstances
and what should the legal effect of doing so be?

There is some scope for del egation where multi-employers or obligations exist at a workplace.
That does not mean that the legal duty is relinquished only that on most occasions that it has
been contractually transferred so that the undertaking of the work or activity can take placein
the context of one health and safety management system, rather than several.

Delegation of course does not justify abrogation of responsibility and the primary duty of
identification of obligations, developing appropriate systems for their discharge, ensuring that
the obligations are being carried out and where appropriate reviewed and refined, remains.
These al remain non-transferable obligations for al duty holders.

Should the model OHS Act clarify responsibilities where multiple duty holdersand
multiple dutiesareinvolved? If so, how should this be achieved?

Again, the problem appears to be that there are obvious power relationships at work that quite
often the courts and the health and safety inspectorates seem to disregard.

Y es, some of the responsibilities may need to be clarified, but perhaps the role of the
inspectorates need to be enhanced so that at workplaces where there are multiple duty holders, a
greater degree of assistance is provided in the appropriate protocols that must exist for the
sustainability of various undertakings being carried out simultaneously. Too often sub-
contractors are bearing the brunt of alack of appropriate co-ordination at major workplace
activities.

Isprimary reliance on employment relationshipsa valid basisfor framing safety
obligations?

No. Employment relationships are not the only basis for that. There are other commercial
contractual relationshipsthat exist that may or may not impact on the status of aworker’sline
of communication with her or his employer.

Certainly at contract, the role of the worker needs to be understood, but where several different
employers are deployed at aworkplace and the blurring of activity from aworker’s point of
view is easy to occur, then questions of co-ordination and reinforcement of obligations and how
they work in a complementary fashion, are al key issues for consideration.



21.

22.

23.

24,

25.

How should the model OHS Act provide for duties owed to non-employees such as
contractors, labour hire personnel, volunteers, apprentices/trainees and other persons
performing work?

Again, theissueisreadly one of individuals submitting to broader health and management
systems. This of course impacts on all issues such as induction, adequacy of supervision,
effective communication protocols between employers, monitoring of arrangements both by the
person in charge of the workplace and the health and safety inspectorates.

Isthereabroader concept that mor e effectively coversthe various work arrangements?

The issue of an overarching Health and Safety Management System can only take the practical
issues of compliance so far. At the end of the day it is the employer or other duty holder at the
workplace who holds the key to ensuring compliance and integration of activities takes place.

How and to what extent should the model OHS Act specify an employer’sduty of care?

Thereis no reason why the model OHS Act could not specify these duties.
Critical issues would appear to be:-
— Induction
— Education and awareness
— Deployment and reinforcement of protocols
— Liaison and supervision
— Employer monitoring obligations
— Issueidentification and feedback
— Processes for modifying and reviewing health and safety practices and protocols
— Grievance and dispute resolution.

Towhom should these duties be owed?

Some of these obligations may extend beyond those owed to individua workers, but may also
be required to extend to other workers and members of the public who are exposed to the
workplace.

How, and to what extent, should the model OHS Act specify worker’s duties of care?

Similarly thisis an area, where the obligation has not been adequately expressed. One reason for
this has traditionally been because of the sub-ordinate notion that has been given to the worker’s
duties and the fact that the employer has aways been seen to have the primary obligation at
work.



26.

27.

28.

29.

30.

It is clear though that an individual worker may be able to influence the risk of injury or
accident despite the best efforts of an employer.

For this reason, the obligation of an individual worker needs to be better clarified and
understood.

Should themodel OHS Act include duties of carefor personswho are not performing
work (eg visitorsto a workplace, members of the public)? If so, what should the duties be?
Y es, however some of these issues are going to cause alevel of debate, particularly where a

‘private citizen’srights' are being asked to submit to workplace health and safety laws that may
firstly require some level of understanding.

Should the model OHS Act provide a mechanism for personsto be appointed to a position
that has specific OHS responsibilities?

The OHS Act certainly needs to establish an obligation framework for this to take place. Again
the issue will be at what level of the legislative hierarchy should the details of such
arrangements be set out.

A person appointed to a position such a statutory Workplace Health and Safety Officer, should
assume their functions within the context of the broader obligations of all of the duty holders.
What should the liabilities of such appointed per sons beif the responsibilities are not met?
Liabilities should exist within the context of the employment relationship. The primary
obligation should be imposed on the employer and company directors.

What should the relationship be between the OHS responsibilities of the duty holder and
such appointed persons?

The duty holder should be responsible for the appointed person’s discharge of responsibilties.

Should the model OHS Act include positive duties for officers of bodies corporate?

Y es, adirector’s duties should be established in the context of the responsibilities that are
recognised within their corporate governance framework.



31. Do current provisionsfor personsin control of aworkplace (and plant and substances)
clearly express who owes a duty, to whom, and under what circumstancesthe duty is
owed? If not, how could thisbeclarified?

There could be abroader articulation of what these responsibilities are.

32. Should the model OHS Act specify that personsin control of awork areaor atemporary
wor kplace also have a duty? If so, to whom?

No. Thislevel of prescription needs be developed at the level of local level laws.

33. Should the model OHS Act clearly establish health and safety obligationsfor various
activitieswhich affect health and safety for thewholelife of an item, structure or system
(ie conception to disposal)? I f so, what should the duties bein relation to these activities?

Thisisan areaof law that is not clearly understood. Certainly the responsibilities of designersis
an areawhere still insufficient public education has been given to their level of exposure. Some
notions of system life cycle may be assisting in certain settings.

34. How should the model OHS Act deal with situations wher e the relevant upstream activity
occursin another jurisdiction or outside Australia, for example where design occursin
onejurisdiction and manufacturein another? Should the manufacturer beresponsible for
thefailings of a designer in thissituation?

Y es. Thereis no reason why the manufacturer should not be responsible for the deployment and
operation of plant or structures, that expose workers and others at the workplace to accident or
illness.

35. How should the activity of supply be defined ? Should it occur only once or every time an
item changes hands, whether per manently (wholesale, retail, second hand, and gratis) or
temporarily (loan or hire)?

The supply of plant for example, requires a duty holder to pass over physically that plant to
another person. Do the hire firms have aresponsibility to ensure that no unsafe plant should be

deployed at aworkplace? | would think not. That primary responsibility would still rest with
that entity or person who is charged with the responsibility of deploying the plant.

36. Arethereany other issuesin relation to the duties of carethat should be addressed in the
model OHS Act?

Nil submission.
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CHAPTER 4: REASONABLY PRACTICABLE & RISK MANAGEMENT

37.

38.

39.

40.

41.

42.

Should atest of “reasonably practicable” beincluded in the model OHS Act?

The difficulty with imposing a generic definition to “reasonably practicable” isthat what is
practicable can often only be assessed in the context of the specific set of risks and hazards that
may arise.

Thisisan areaof prescription or guidance that may be better placed in sub-ordinate legislation.
Certainly thereis good sense ensuring though that the OHS principal |egislation makes that
requirement for the sub-ordinate or complementary legislation.

If not, what alter native standard should be included?

N/A

How should the standard be defined? What level of details should be provided?

Nil comment

Should control be an element of the standard?

Nil comment

Should atest or examplesfor assessing compliance with the standard be set out in the

model OHS Act or in subordinate instruments? If so what should they contain?

Practical examples should be included within the health and safety standards not the model OHS
Act. The model Act should nonethel ess prescribe the requirement that such standards will
require examples of how compliance can be effectively assessed.

Should hazard and risk be defined in the moddl OHS Act?

Y es, for the sake of adopting standard language and common frameworks, both the definitions
of hazard and risk should be set out within the model OHS Act.
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43. Should a definition of reasonably practicable or an alternative standard, include a
referenceto risk management principles and processes (hazard identification, risk
assessment and risk control)? If so, how?

Certainly risk management principles should be enshrined into the legislation.
All of these processes can be effectively used in the case of benchmarking legisative
requirements against actual behaviour.

44. Should risk management principles and processes be specifically required by the model
OHSAct in relation to the general duties, or otherwise?

Risk management principles should be interwoven into the general duties, and thereafter further
spelt out within the obligations imposed through the implementation of safety standards.

CHAPTER 5: CONSULTATION, PARTICIPATION & REPRESENTATION

45. What provisions should be madein the model OHS Act for consultation?

Consultation is an effective component part of workplace health and safety law. Too frequently
though there has been an inadequate means of monitoring the efficacy of the communication
and consultation processes at work.

46. What are thework relationshipsto which a consultation provision should apply?
Certainly the phases of works should be canvassed:-

— Recruitment

— Engagement

— Induction

— Deployment

— Clarification of responsibilities and supervisor
— Impact of change

— Review and

— Education .

47. Should there be different levels of consultation required for different work relationships?
The principles of effective consultation should remain.

Most importantly is the need to provide real and workable ways in which this can be assessed
by both informal and formal mechanisms.
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48. How should consultation be provided for :

— A multi employer site
An overaching obligation (such as exists for aPrincipal Contractor in construction projects)
needs to be identified.

— An employer with operations across more than oneworksite
The protcols for consultation should not be that different. What does seem to be a problem
often is the supervisory and skill levels of OHS personnel and the capacity to ensure that
standard corporate practices are maintained.

— Small business
Thisis an areawhere some trandation of ‘size’ and ‘output’ needsto take place. For small
businesses there are enormous pressures in meeting compliance obligations. Issues of
scaling need to be factored into examples provided within both the Principal Act and
subordinate legislation.

— Remote workplaces
Examples of aternative consultative protocols need to be given. For example, the quality
and usefulness of elearning needs to be assessed in an objective fashion.

— Precarious employment
Thisissue still relies on an educative effort and awareness. Employers need to understand
the scope of their obligations and how this translates to unique activities.

— Workersfrom culturally and linguistically diver se backgrounds.
All workers (and persons exposed to workplaces) must be provided with workplace health
and safety instructions/signage etc that will ensure their safety.

49. Should there be arequirement for establishing HSRs and HSCs?

Too often the notion of HSR and HSC conjures industrial division at workplaces. Unfortunately
though for many high risk workplaces, the existence of these activities, largely sponsored by
trade union organisations comes about because of the lack of capacity for mutual interests
(including worker health and safety ) to be achieved harmoniousdly.

Industrial law is perhaps the better framework to enshrine the rights of workers to meet,
organise and represent their concerns. Some workplaces will not culturally or democratically
lend themselves to either the HSR or HSC model. If anything, this process should recommend
certain amendments to the Workplace Relations law to complement the Model OHS Act.
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50. What provision should be made in the model OHS Act to enable the effective participation
and representation of workersto improve health and safety outcomes?

As indicated above, some reference should be made to the worker’ s rights in the context of
industria laws, not workplace health and safety laws.

51. How, and in what circumstances should HSRs be appointed or elected, and HSCs
established?

Again, thisisrealy amatter for the individual workplace. Thisis essentially democracy at
work.

Workers who feel that they are being discriminated against for agitating these type of
arrangements should be able to access existing industria laws for some protection.

52. When an election isrequired, who should be entitled to vote?

All workers should be entitled to vote, in determining their representatives at work.

53. What should the powers and functions of the HSR be?

The HSR if not a paid employee, should only act as an advisory and consultative input into the
workplace process. If on the other hand a designated workplace health and safety officer, who is
accredited in workplace health and safety assumes this function, then perhaps the issues may be
somewhat different.

54. What should the structure and functions of HSCs be?

Committees should not sit outside of the ordinary management structures of aworkplace, as
otherwise they can assume token roles in the effective management of an organisation .Instead
of prescribing specific structures and functions, it may be more useful to establish the core
activities and functions that management must ensure are in place through their existing
consultative arrangements.

55. What training and qualifications should members of HSRs and members of HSCs have?

Thisreally depends on what type of statutory function is provided to these groups. As indicated,
if therole of the HSR is more technical and expert, then clearly some accredited skills
stipulation is needed. The HSC on the other hand needs to have a prescribed process. And as
suggested earlier, this can be achieved inside existing consultative arrangements that are not
necessarily uniquely OHS ones.
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56. Aretherealter native mechanismsthat should be considered?

57.

58.

59.

60.

61.

62.

See above

To what extent should the specific requirements be dictated in the OHS Act, and to what
extent in regulations?

There is no reason why these broad requirements cannot be stipulated within the OHS Act.
Arethere classes of workersfor whom current representation requirements are not
effective? How could the model OHS Act address such problems?

One group of workers who appear to bear the brunt of workplace issues are the supervisors. A
critical issue hereisthat of workload and capacity to ensure that they effectively discharge their

health and safety monitoring and advisory obligations when time poor. Thisis apractical area
where some revisions or improvements to legal obligations should take place.

Should themodel OHS Act includeright of entry provisions? If so, who should be entitled
to exercisetheright of entry?

Theright of entry provisions should only be provided to statutory accredited officials. If it isthe
case that an HSR or Health and Safety Officer has the same accreditation as a Statutory
Inspector, then perhaps that is reasonable to allow entry where reasonably sought and accessed.

Should the model OHS Act specify training and qualificationsfor such persons?

Y es, if someone has the right of entry they need to have qualifications to justify that right.

In what circumstances should theright of entry be exer cisable?

Thisright of entry should be analogous to the rights provided to a workplace health and safety
inspector for basic enforcement issues.

What power s should be exer cisable upon entry, and subject to what conditions or
limitations?

— Right to seek meeting with person in charge of workplace or undertaking.
— Right to cease work while statutory inspector attends the workplace

— Right to speak to workers affected by halt in work

— Right to inspect area subject to complaint or concern
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63.

65.

66.

67.

What provisions should be made in the model OHS Act to assist the effective resolution of
health and safety issues?

Workplace health and safety issues should be resolved through the traditional dispute resolution
powers of the Australian Industrial Relations Commission.*

. When should issue resolution procedures be activated?

Obviousy where imminent risk to accident or illness is concerned and where the matter cannot
be resolved by the usual dispute resolution procedures relative to the significance of the issues.

If issueresolution proceduresareto be specified, in wholeor in part, should they appear
in themodel OHS Act or in the regulations?

The procedure could be referred to within the model OHS Act, but | do think that much of the
supporting process requirements can be satisfied through other mechanisms and subordinate
materials.

How best can the model OHS Act ensure resolution procedures are, where possible,
agreed at aworkplace level?

The model OHS Act can only embrace and build on existing industrial law for these things. No
one can enforce effective communication and resolution of issues at work. At best, these
processes can be addressed through traditional means.

Should amodel OHS Act specifically providefor theright of workersto refuse of cease to
undertake work they consider unhealthy or unsafe?

Thiswill need to link in again with current workplace relations laws. Y es, there should be a
statutory right to genuinely refuse to follow instructions where health and safety is at risk. The
issue though is very much one that needs to be resolved under industrial law, with reference to
the model OHS Act and supporting subordinate contextual materials.

! Clearly these dispute processes need to be overhauled also.
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68. Should a model OHS Act providefor theright of a HSR to direct that work cease? If so,

69.

70.

71.

72.

73.

what conditions, limitationsor restrictions should be placed on the exercise of theright by
aworker or representative?

As mentioned earlier that will depend on what qualifications are given to this role and how the
person is appointed to assume those responsibilities.

Should the model OHS Act require payment of wages and/or associated benefitsto
wor ker swho have exer cised theright to cease work in accordance with the Act? If so what
should be provided?

While the OHS Act may aert the stakeholders to thisissue, it isamatter more appropriately
addressed and resolved under the Workplace Relations Act.

In addition, or alternatively, should the model OHS Act provide for the resolution of
disputes associated with cessation of work?

No. Thisissue should be addressed under existing industrial laws and relevant instruments.

What provision should be madein the model OHS Act to protect persons from
discrimination or victimisation and who should be protected?

Thisissueisnot really a question of discrimination but more likely to be regarded as one of
victimisation. A worker should be entitled to pursue a grievance under industrial law for
victimisation based on agitating genuine workplace health and safety concerns.

Such asituation is analogous in some ways to Section 659(2)(e) of the Workplace Relations
Act, that make unlawful atermination based on the filing of acomplaint, or the participation in
proceedings, against an employer involving alleged violation of law laws or regulations or
recourse to competent administrative authorities,

Who should be able to bring an action for unlawful discrimination? Should the model
OHS Act allow representative action?

As above, no thistype of complaint can be agitated under the workplace law. It is not in my
view correct to characterise this type of matter as unlawful discrimination based on current
notions of that concept.

Should a breach of the provisions be the subject of criminal or civil proceedingsor both?

In my view any breach should be addressed in the context of civil proceedings, unless criminal
intent was involved.
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74. Who should have the burden of proving elements of offences (eg conduct and intention)
and should the standard of proof bethe civil standard (on the balance of probabilities) or
criminal standard (beyond a reasonable doubt) for these elements ?

The standard should be the civil standard.
75. Should specific power s be available to the regulator to provide protection from ongoing

discrimination or victimisation pending proceedings?

No, thisis capable of pursuing under the criminal law.

76. What remedies should be availableto the victims?

Remedies will be available at tort and possibly breach of contract. The difficulty asit appearsto

be noted, is the sheer cost for individuals to prosecute such cases. Perhaps a penalty and
enforcement regime would be of assistance in matters of thistype.

77. Should there be mechanismsin the model OHS Act for resolution of discrimination or
victimisation disputes, as alternativesto criminal prosecution by the regulator, such as
conciliation or arbitration beforeatribunal?

No as mentioned earlier, this should be referenced to the relevant (and if need be expanded)
workplace relations law.

78. Arethere any other issuesin relation to consultation, participation and representation

that should be addressed in the model OHS Act?

Nil submission

CHAPTER 6: REGULATOR FUNCTIONS, POWERS & ACCOUNTABILITY

79. Should the model OHS Act providefor the establishment, functions, powers and
accountability of regulators? If so, what should be provided?

Y es, this should be the primary source of power for the establishment of the regulator. The
legislation should set out the constitution, function and responsibilities.
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80. Should the model OHS Act requireregulatorsto publish enforcement and prosecution
policies?

No some of this material could well be left to the subordinate legislation.

81. Should the model Act include provisionsthat allow the making of inter pretative
documents?

Thiswill depend on the relationship between the federal and state laws

82. Arethereany functions and powersthat should be availableto an OHSregulator that
should not be exercised by an inspector ?

The regulatory and prosecutory arms need to be separate in my view. The prosecutors need to
consider material provided to them in an objective manner.

83. Should the advisory and enfor cement functions of an OHS regulator be separated? If so,
how and why?

They do not have to be. Many workplaces, particularly without large OHS infrastructure,
welcome the role of advisory support provided by inspectors and field workers. The skills
repertoire and range of options available to the advisor/enforcer should be part of what is
regarded as the compliance spectrum.

84. How should the model OHS Act provide for the appointment, qualifications, powers,
functions and accountability of inspectors?

This should al be provided for within the jurisdiction that is charged with compliance. If that is
to be adual function of the Commonwealth and States, then the range of compliance issues
needs to be separated and respective roles assigned. Thisis afundamental question to the review
of the law.

85. Should the model OHS Act strengthen therole and capacity of inspectorsto provide
advice and assistance? If so, how?
It would be highly unlikely that any model could be sustained where inspectorates do not have

compliance and enforcement as their primary concern. To that extent, the regulator should rely
on its administrative machinery to provide advice and assistance to industry stakeholders.
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86.

87.

88.

89.

Arethereany circumstancesin which an inspector should be independent from direction,
instruction or review by aregulator?

Inspectors need to be accountable and on occasion need to be monitored to ensure that they
discharge their roles in a balanced fashion.

Inspectors should submit to the model OHS Act, with some clarification provided in relation to
complaints etc from stakeholders to the regulator.

Should an inspector be able to modify, amend or cancel any notice or instrument issued by
theinspector? If so, why and in what circumstances?

Yes. In case of minor breach, mistake or provision of additional information that presents
greater clarity on an earlier decision.

What provisions should be made for the transparent internal review of decisionsin the
model OHS Act? What matters should bereviewable ? What further appeal should be
allowed?

Under Queensland Workplace Health and Safety Law, the review at the first instance is to the
Chief Executive Officer of the Regulator. In some respects this does not provide an effective
means of addressing issues independently. Perhaps again, some of these issues could be referred
to a separate statutory authority such as the Australian Industrial Relations Tribunal that may
have a specialist workplace health and safety panel.

Arethereany other issuesin relation to the powers, functions and accountability of
regulatorsand their ingpectorsthat should be addressed in the model OHS Act?

Nil submission

CHAPTER 7: COMPLIANCE & ENFORCEMENT

90.

91.

Should the model OHS Act include a hierarchy of enforcement measuresin order of
escalation? What should such measures consist of ?

Y es the structure of the enforcement measures should be clearly established.
Should these be statutory principles or requirementsfor the appropriate use of
enforcement measures? If so, should they be contained in the model OHS Act, regulations

or other policy or guidance documents?

The Model OHS Act should be the primary location for these enforcement measures.
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92. What provisions should be made for PINs, improvement notices and prohibition noticesin
the model OHS Act?

All of these arrangements should be provided for within the model Act.

93. Should PINsimprovement and prohibition notices contain recommendations about how to
achieve compliance?
Yes.

94. What provisions should be made to allow for thereview of PINs, improvement and
prohibition notices?
These should be capable of statutory review through atribunal.

95. Should there be a specified minimum timeframe to allow for compliance with PINS,
improvement or prohibition notices?
Thiswill depend on the circumstances of each case. There should be no generic minimum
specified timeframes.

96. Should the lodging of an application for an internal review or an appeal application affect
the continued operation of notices,? If so, what should the effect be?
No. Unless so ordered by atribunal by way of injuctive relief.

97. Should the model OHS Act providefor infringement notices? If so, when and for what
offences should they be issued?
Infringement notices should form part of the hierarchy of enforcement arrangements.

98. Should the administration of infringement notices occur under OHS law or individual
state legislation?

This question again will depend on how much complementarity is achieved. Y es that model
would be theideal.
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99.

100.

101.

102.

103.

What amounts should be specified asfinesfor infringements?

Nil submission

Should themodel OHS Act provide for injunctions to ensure compliance with the
model OHS Act? If so, in what circumstances and what evidence should berequired to
apply for an injunction?

The same genera principles should apply as exist at common law. That is, aprimafacie
case and balance of convenience.

Should themodel OHS Act providefor the use of enfor ceable undertakings as an
alternativeto prosecution for an offence against the Act? If so, for what offences?
Enforceable undertakings at one level appear to be a by-passing of the parliamentary
process. What in effect takes place, is that public service decision makers imposes their own
stamp on outcomes that should be determined statutorily.

Enforceabl e undertakings possibly can only lead to confusion and lack of transparency.
Should the giving of an enfor ceable undertaking result in an admission of fault or
liability?

See above

Arethereany other issuesin relation to compliance and enfor cement that should be

addressed in the model OHS Act ?

Nil submission

CHAPTER 8: PROSECUTIONS

104.

Should themodel OHS Act provide for breaches of duties or obligationsto be criminal
offences, or bethe subject of civil proceedings and penalties, or a mixture of both?

Unlessthereisacriminal intent, it would seem strange to characterise workplace health and
safety breaches as being criminal in complexion.
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105.

106.

107.

108.

109.

110.

Which dutiesor obligations should be the subject of criminal offences and penalties
and which may appropriately be heard as civil matters?

Wilful breaches of health and safety law that give rise to grievous bodily harm or death
should be prosecuted as criminal offences only.

Which courtsor tribunals should have jurisdiction to hear prosecutionsfor OHS
offences?

Thiswill depend on the split of responsibilities between federal and state laws. It would
seem though that the role of the federal court and tribunal should be similar for other
workplace law.

Isit appropriatefor prosecutionsto be heard by specialist courtsor tribunals (or
gpecialist divisionsin courts) ? Why?

It does seem important to ensure that some degree of understanding on the technical issues
was confidently assumed in the processing of matters before courts and tribunals. While
there is no reason to doubt any capacity of judicial officersor tribuna members, clearly the
more expert and familiar a person would be with the technical aspects of this law, the more
effective they will be in the discharge of their responsibilities.

To where should appealslie? Should theright to appeal be subject to any conditions
and if so, what should they be?
Rights of appeal should lie to the courts. Under Queensland laws, thisright at the present

timeresides in the Industrial Court. In the case of the federal law, there is no reason why the
Federal Court could not have established an industrial division for this purpose.

Could defendants be entitled to trial by jury in prosecutionsfor any offence and, if so,
which?

Those matters that gave rise to grievous bodily harm or death arising from wilful breaches
or gross negligence, may be capable of being addressed by atria by jury.

Who should be entitled to commence criminal proceedings?

This should be commenced by the Public Prosecutors.
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111

112.

113.

114.

115.

If the model OHS Act providesfor civil proceedingsfor breach, who should be entitled
to commence such proceedings?

There is no reason why there should be a differentiation in the powers to commence civil or
criminal prosecutions.

What should appropriate timelimits be for the commencement of a prosecution and
why?

In some respects there is a need to ensure that there is alink between the responsiveness of
the regulator to enforce any prosecution of an offence and the event in question. Resources
will no doubt shape the capacity of investigators to follow through on issues and review the
legal prospects.

While 12 months does seem to be a reasonable period of time, it would seem rather
opportunistic and illogical that some persons may avoid being prosecuted because of good
fortune in the investigators not meeting the appropriate time lines. Some flexibility should
be built into the model to enable special cases to be argued outside of the time constraints
that may otherwise be imposed.

Should the model Act include specific provisionsfor the conduct of prosecutions, and
what should they be? Alternatively, should that beleft to therules of criminal law and
rules of therelevant court or tribunal?

The rules of the prevailing courts and tribunals should be more than adequate to address
these questions.

Should the model OHS Act contain specific evidentiary proceduresfor OHS
prosecutions ? If so why and what procedures?

No. Theissues are well known at tort and require no additional promulgation of evidentiary
requirements.

Should the proof of any elements of an offence be affected by specific provisonsin the
model OHS Act ? If so which elementsand how?

There are three critical questions to this analysis:-

— What was the relevant health and safety standard in place

— Was this being observed

— To what extent did the departure of this standard give rise to the offence
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116.

117.

118.

119.

120.

What should bethe evidentiary status of codes of practice, regulationsand other
subordinate instruments?

These should be determinative in assessing compliance to the obligations that are imposed at
statute.

I's‘reasonably practicable’ an appropriate standard for the model OHS Act ?

It is somewhat of an elusive concept, athough historically it iswell placed to shape the way
in which assessment of obligations takes place.

Should the prosecutor or the duty holder berequired to prove whether the standard
was met? Why?

The onus should be on the prosecutor to prove the breach.

Should the burden of proving elements of an offence differ between different types of
offences (eg duties of care and procedural obligations)? If so, why?

Nil Comment

What, if any, defences could the model OHS Act provide?

The defences available under the Queensland Workplace Health and Safety Act at Section
37 of that Act are as follows:-

(2) Itisadefencein aproceeding against a person for a contravention of an obligation
imposed on the person under division 2 or 3for the person to prove—

(@) if aregulation or ministeria notice has been made about
the way to prevent or minimise exposure to a risk—that the person followed the way
prescribed in the regulation or notice to prevent the contravention; or

(b) if acode of practice has been made stating a way or
ways to manage exposure to a risk—

(i) that the person adopted and followed a stated way
to prevent the contravention; or

(i) that the person adopted and followed another way
that managed exposure to the risk and took

reasonabl e precautions and exercised proper

diligence to prevent the contravention; or
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121.

122.

123.

124.

(c) if no regulation, ministeria notice, or code of practice
has been made about exposure to a risk—that the person
chose any appropriate way and took reasonable
precautions and exercised proper diligence to prevent
the contravention.

(2) Also, it isadefence in a proceeding against a person for an
offence against division 2 or 3 for the person to prove that the
commission of the offence was due to causes over which the
person had no control

It is often difficult to determine what are the “causes over which a person had no control”.
This test appears one that needs further legidlative guidance.

Should the burden of proof or defences be different for a corporation and an
individual (officer or employee)? If so, why?

It would be good to see further clarification that draws some distinction between the various
types of responsibility that are clearly different between corporations and individuals such as
employees.

Should ‘officers of a corporation beliableto an offence because the cor poration has
committed an offence?

This would be very much dependent upon the type of enquiry that has been made. There
may be some occasions where a Director should be held personally liable for an offence
under the Act. It certainly isthough an issue that would not warrant a blanket approach.

How should office be defined?
An office holder must be in a position to determine the behaviour of the corporation in the

day to day management and operation of the company.

Should liability of an office, if any, be subject to the prosecution proving that an act or
omission by the officer contributed to the offence of the cor poration? Alternatively,
should the officer be automatically guilty of an offence, subject only to proving a
defence? Why?

Yes, thereis simply no justification for automatically roping in an officer to any
prosecution, without some direct link to the offence.
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125. Should the model OHS Act providefor atest for determining liability of an officer? If
so, what should thetest be or contain?

There should be some indiciathat can be relied on. These could include:-
— Capacity to influence the day to day management and operations of the company

— Ability to determine, approve and review company policies and procedures
— Capacity to monitor and report on workplace and employee outcomes

126. Should the model OHS Act provide for specific defencesto be availableto an officer?
If so, what?
One defence could be evidence of an inability to influence outcomes that are based on issues
outside of the officer’s control.

127. What should the approach to officers of unincor porated associations or volunteer

officersbe?

There should be no distinction between corporated or unicorporated arrangements.

128. For which offences should monetary penalties (fines) be imposed?
Nil comment
129. Should maximum fines be provided in the model OHS Act, or isthere an alternative
approach?
There is no reason why maximum fines should not be expressed within the model Act.
130. Should thelevel of finesbe different for the various offences? If so, for what offences
and at what levels?

Nil comment

131. Should there be a statutory minimum fine for some offences, if so what?

Nil comment

132. Should thelevel of penalties depend on culpability (recklessness) or outcome (death) or
repeat offences?
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Recklessness should be the primary determinant.
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133.

134.

135.

136.

137.

138.

139.

Arethereoptionsthat could facilitate more consistent outcomes acr oss the
jurisdictions such asa national register of decided cases?

All state OHS decisions need to be available. Often litigants are decidedly disadvantaged
where government agencies deprive public access to precedents.

What penalty options should be available in addition to or instead of fines?

Nil comment

Should themodel OHS Act provide for terms of imprisonment for specified offences ?
If so, which offences and what maximum periods of imprisonment ?

Reference should be made to the range of criminal offences and outcomes arising in the case
of serious offences.

Should there be specific offencesrelating to wor kplace death or seriousinjury? If so,
what?

Reference should be made to the relevant provisions of the Crimes Act.

Should breaches of OHS dutiesresulting in death or seriousinjury be dealt with in
OHSlegidation or in the Crimes Act?

As above.

Should the consequences of the breach, rather than only the degree of culpability,
determinethe penalties to beimposed for some offences? If so, which offences and how
should thisbe dealt with in the model OHS Act?

Nil comment

What, if any, provisions should beincluded in the model OHS Act for the enfor cement
of penaltiesimposed by a court?

No. The procedural and enforcement provisions are adequately dealt with within court rules
and procedures.
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140.

141.

142.

143.

144.

145.

Should themodel OHS Act provide for the enforcement of penalties against officersor
other persons? If so, how and subject to what conditions, limitations, defences, or
requirements?

No. The procedural and enforcement provisions are adequately dealt with within court rules
and procedures.
Arethereany other issuesin relation to prosecutionsthat should be addressed in the

model OHS Act?

Nil

Should the power to makeregulations be limited and if so, in what way?

All regulations should be made subject to fundamental legidative principles.

Should regulations provide for summary offences with lower penalties, or should some
breaches under regulations also be taken to be a breach of the model OHS Act?

If it isthe case that there are state and federal OHS arrangements working in tandem, it
could be the case that dual breaches could occur.

What provisions should be made in the model OHS Act relating to the development
and approval of codes of practice?

An inordinate amount of time has been spent over the years with the development and
approval processes for codes of practice and in developing nationally consistent health and
safety standards.

Codes need to be enshrined under amodel that will enable the codes to be imported in their
entirety under state based law.

How should an effectivereporting system be provided for in the model OHS Act
without an unnecessary compliance burden?

The reporting system should be the responsibility of the administering agency. The burden
should not be imposed on industry.
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146.

147.

148.

149.

150.

151.

What provisions should be made in the model OHS Act for the external review of the
regulatory decisions?

Subordinate legislation traditionally is amenable to special review of the parliament. There
is no reason why such a process should be disturbed.

Should themodel OHS Act include provisionsfor theresolution of OHS issues by
conciliation or arbitration?

There should be scope for both outcomes to be pursued.

Should themodel OHS Act facilitate tripartism in the administration of OHS
regulation, and if so, how?

Y es. The question will remain though, whether or not the degree of trade union density,
should impact on the level of involvement within that administration.

Should there be some provision for tripartite committeesthat deal with OHS matters
in particular industries?

These are matters that are best |eft resolved through existing industrial mechanisms.

What areas should be subject to formal mutual recognition provisionsin the model
OHSAct?

Occupationa and licensing requirements do need to be capable of mutual recognition.

What isthe most appropriate way for a model OHS Act to provide for permitsand
licensing for workersengaged in high risk work that resultsin:

— Better OHS outcomes,

— Greater efficiency and effectiveness;

— Lower regulatory compliance and enforcement burdens; and

— Improved harmonisation of the requirements for such permits and licensing for industry
across Australia?

Government needs to maintain its ‘hands on’ involvement in the issuing of permits and

licensing. Third party certification would appear to be fraught with danger and can often
simply add extralevels of bureaucratic engagement.
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152. How should themodel OHS Act be framed to reduce or remove the extent of overlap
between federal and Stateor Territory OHS laws, or minimise the difficulties of such

overlap?

The legislation needs to be framed in away that will compel compulsory trandglation of
national standards into state based industry arrangements.

Andrew J See
Chambers
19 June 2008
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